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» The MAILING DATE of this communication appears on the cover sheet with the correspondence address- 
All claims being allowable, PROSECUTION ON THE MERITS IS (OR REMAINS) CLOSED in this application. If not included 
herewith (or previously mailed), a Notice of Allowance (PTOL-85) or other appropriate communication will be mailed in due course. THIS 
NOTICE OF ALLOWABILITY IS NOT A GRANT OF PATENT RIGHTS. This application is subject to withdrawal from issue at the initiative 
of the Office or upon petition by the applicant. See 37 CFR 1.313 and MPEP 1308. 

1 . ^ This communication is responsive to the RCE & declaration of May 9. 2005 . 

2. ^ The allowed claim(s) is/are 1-11 and 15 . 

3. O The drawings filed on are accepted by the Examiner. 

4. D Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 19(a)-(d) or (f). 

a) □ All b) □ Some* c) □ None of the: 

1. □ Certified copies of the priority documents have been received. 

2. □ Certified copies of the priority documents have been received in Application No. . 

3. □ Copies of the certified copies of the priority documents have been received in this national stage application from the 

International Bureau (PCT Rule 17.2(a)). 
* Certified copies not received: . 

Applicant has THREE MONTHS FROM THE "MAILING DATE" of this communication to file a reply complying with the requirements 
noted below. Failure to timely comply will result in ABANDONMENT of this application. 
THIS THREE-MONTH PERIOD IS NOT EXTENDABLE. 

5. □ A SUBSTITUTE OATH OR DECLARATION must be submitted. Note the attached EXAMINER'S AMENDMENT or NOTICE OF 

INFORMAL PATENT APPLICATION (PTO-152) which gives reason(s) why the oath or declaration is deficient. 

6. □ CORRECTED DRAWINGS ( as "replacement sheets") must be submitted. 

(a) □ including changes required by the Notice of Draftsperson's Patent Drawing Review ( PTO-948) attached 

1) □ hereto or 2) □ to Paper No./Mail Date . 

(b) □ including changes required by the attached Examiner's Amendment / Comment or in the Office action of 

Paper No./Mail Date . 

Identifying indicia such as the application number (see 37 CFR 1.84(c)) should be written on the drawings in the front (not the back) of 
each sheet. Replacement sheet (s) should be labeled as such in the header according to 37 CFR 1.121(d). 

7. □ DEPOSIT OF and/or INFORMATION about the deposit of BIOLOGICAL MATERIAL must be submitted. Note the 

attached Examiner's comment regarding REQUIREMENT FOR THE DEPOSIT OF BIOLOGICAL MATERIAL. 



Attachment(s) 

1 . ^ Notice of References Cited (PTO-892) 5. □ Notice of Informal Patent Application (PTO-152) 

2. □ Notice of Draftperson's Patent Drawing Review (PTO-948) 6. □ Interview Summary (PTO-413), 

Paper NoVMail Date . 

3. □ Information Disclosure Statements (PTO-1449 or PTO/SB/08), 7. □ Examiner's Amendment/Comment 

Paper NoVMail Date 

4. □ Examiner's Comment Regarding Requirement for Deposit 8. S Examiner's Statement of Reasons for Allowance 

of Biological Material 9. □ Other . 
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REASONS FOR ALLOWANCE 

The following is an examiner's statement of reasons for allowance: 

The claims are directed to a method of preparing a fermented milk composition comprising a 
homopolysaccharide, wherein the combined limitations of claim 1 present the grounds for patentability 
over the prior art. The essential integration of (a) a starter composition comprising milk with a 
fermentable sugar, (b) a homopolysaccharide-producing microbe fermenting anearobically, (c) the step of 
"stopping the fermentation while the pH of the mixture remains within the range of pH 5.7 and above", 
wherein (d) the pH of the mixture is unregulated during fermentation, all combine to provide a patentable 
process over the prior art methods. 

The main "homopolysaccharide-producing microorganisms" known in the art are the 
Leuconostoc mesenteroides species and strains of lactic acid bacteria, while certain strains of 
Lactobacillus and Streptococcus bacteria also produce homopolysaccharides (polysaccharides with the 
same repeating unit, such as polymerized glucose in dextran). However, not all lactic acid bacteria 
produce extracellular polysaccharides (EPS) under normal culture conditions, and this ability also varies 
from strain to strain within a species. Further, even among those strains that do produce EPS, the known 
majority produce heteropolysaccharides. 

As applicant stated at page 4 of their response of May 09, 2005, even given such a fermentation 
scenario with the above-mentioned starting materials, there is "no motivation for one of ordinary skill to 
stop the fermentation at such a high pH." Schol et al., of record, at best stops fermentation at pH 5.5. 
Pages 8-9 of applicant's specification detail the importance of stopping the pH within the instantly- 
claimed range, and contrast the undesirable effects that begin at a pH of 5.5 and below (that of the 
primary reference). "Below pH 5.5, however, protein aggregation becomes significant, leading to 
noticeable textural changes in the food product, especially if it has to be pasteurised. These changes in the 
milk proteins are not reversible and therefore cannot fully be ameliorated by dilution with unfermented 
mixture." 

Regarding the combined references to Aebischer et al. and Tamime, applicant's declaration has 
been considered and deemed persuasive. Further, in the Tamime reference, it is noted that the addition of 
fresh milk during fermentation is actually a buffer means of regulating the pH, as noted at page 269 of the 
reference, similar to the direct addition of sodium hydroxide or other added alkaline buffer solutions to 
maintain the acidity of the fermenting milk above a certain pH. This was also addressed by the affidavit 
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of Dr. Sanders, which noted that the addition of such chemical buffers was the common practice in the 
art. Thus the claims are distinguished from the art on these grounds. 

Finally, reference is made to JP-57-141264, herein made of record. This reference discloses the 
production of a fermented bean curd, prepared by adding a lactic acid bacterium to soy milk. "The pH of 
the soybean milk is reduced to the desired value of 6.2 - 5.8 by the produced lactic acid, and then filled in 
a container for bagging the bean curd, sealed, heated, sterilized and coagulated. . .". It appears, however, 
that the microorganism utilized by this reference is Lactobacillus bulgaricus (see also JP 57-141265, 
same inventor, same filing date, etc., which also utilizes Lactobacillus bulgaricus in a related method). 
However, as evidenced by the included journal articles (see PTO-892), the EPS of Lactobacillus 
delbrueckii subsp. bulgaricus (aka, Lactobacillus bulgaricus), is a heteropoly saccharide. See Kimmel et 
al., as well as Lamothe et al. (pg. 219, col. 1), and Gruter et al. (abstract). There would have been no 
motivation in the art at the time the instant invention was made to locate and substitute a 
homopolysaccharide-producing bacteria for that utilized in the reference. Thus the instant claims are 
distinguished from the art on these grounds. 



Any comments considered necessary by applicant must be submitted no later than the payment of 
the issue fee and, to avoid processing delays, should preferably accompany the issue fee. Such 
submissions should be clearly labeled "Comments on Statement of Reasons for Allowance." 

Any inquiry concerning this communication or earlier communications from the examiner should 
be directed to Keith Hendricks whose telephone number is (571) 272-1401. The examiner can normally 
be reached on M-F (8:30am-6pm); First Friday off. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's supervisor, 
Milton Cano can be reached on (571) 272-1398. The fax phone number for the organization where this 
application or proceeding is assigned is 703-872-9306. 

Information regarding the status of an application may be obtained from the Patent Application 
Information Retrieval (PAIR) system. Status information for published applications may be obtained 
from either Private PAIR or Public PAIR. Status information for unpublished applications is available 
through Private PAIR only. For more information about the PAIR system, see http://pair- 
direct.uspto.gov. Should you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 
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